6.

essential in a limited constitution. . . (which) . . . can be pre-
merved in practice no other way than through the medium of courts of
Justice, whose duty it must be to declare all acts contrary to the

he Constitution void. \Hithout this, all the re-

manifest tenor
servations of particular rights or privileges would amount to nothing

. . No legislative act contrary to the b Constitution can be

valld. To deny this would he to affirm that the deputy 1s greater

than his principal; that the servant is aboee his master; that the

representatives of the people are superior to the people themselves."
Now, breaking off there, let us consider in relation to what

C i

-
follows, Ghe gie={an act of Congress@ on s

one hand, and the Constitution of the United States on the otner. MErs

(A b ws o]
"A Constitution is in fact," wrote Hamilton of the Court, "and

must be regarded by the Judses, as a I‘_\.llo‘.:a_nﬂilﬂ I—ehesefore

5 If fhere should happen,to be an irreconcilable variance between
o Koz e “WW .,
AT G et bt ooty ity =

fra =55=0T
Lounse- oz the Constitution aight
to be preferred to the statue, (:l-xi_intenhigg of the people to the in-
tention of thelr agents. . . Nor dees this conclusion by any means

X E suppose a superlority

of the judicial to the legislative power. It only supposes that The
power of the people is superlor to both; and that where the will of
the legislature, declared in its statutes, stands in opposition to
that of the people decla¥éd in the Constitution, the judges ought

to be govern&& by the latter rather than the former. They ought to
regulate their deg-iions by the fundamental law, rather than by those

which are not fundamental. .
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Clearly the authg@s of the Constitution left the court no cholce.
Where there is conflict between legislative enactment and the Constitut-
ion, the Constitution must prevai‘];‘_n'ot partly but absolutely.

But what about the speclal "circumstances” which ghimfxIusiize
¥imsmn cause Chief Justice Vinson to ammmmixihschxihs rule that the
First Amendment is "not an unlimited, unqualified right?" What about
_—-and these are all quotes from Justice Vinson's majority opinlon---
what about the "scope" of the First Amendment, what about the "world
crisis", the "inflammable nature of world conditions", the "touch
and go relations" with other countrles¥ which, aecording to the Chief
Justice, require that the First Amendment "be subordinated to other
values and considerations.”?

The authors of the Constitution did not recognize such limitat-
ions and subordinations of the guaranteed rights of citizens. Alex-
ander Hamilton wrote specifically of the "inflexible and uniform ad-
herence to the rights of the Constitution, and of indi¥iduals, which

we percelve to be ind{spensible in the qf];l;ts of justice . . . ) And
- AArDLp

as for those special conditions which ¢ites through-

e s 4
out his C - % L S
~ A

the "public opinion . . . present pressures, passions and fears" to

which Justice B lack ascribes the Court's rulingp ﬁ’ge authors of

the Constitution specifically intended that

the Supreme Court must ignore them, and ll.}\ba,l/dd;u&’ fto el s el
i Y

',_«-h—-hp setsions 4 i) 1 <€ing—

! %
unt, be Justifls‘ﬂle in & violation of @ose proy
i s' W = greaﬁxmm—mive—tt?&m
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"The independence of the judges," wrote Hamilton, ‘again in g
brsasure-honee of-CoNStitutiohaoti=nry,: The Federalist, "is equally
requisite to guard the Constitdtion and the rights of Individuals from
the effeets of those 111 humors wnich the arts of designing men or
the influence of _Eopular conjectures sometimes disseminate among the
people themselves, and which ,.”.H—.‘;Aave a tendency . . . to occasion
dangerous innovations in the government, and serlous oppressions of
the minor party in the community . . . ., . JJ

"It i8 not to be inferred {.E‘furﬁ::the representatives of the
pegple, whenever a momentary inclin’a’tion happens to lay hold of a maj-

B 7 3803

-
ority of thelr constituents .= 5451 NI = 1

<exbebine=cEnsattation, would, on that account, be justiflable in a
violation of those provisions; or hat the courts would be under a

greater obligation to connive at infractions in this shape than when
they had proceeded wholly from the caballs of the representative

body . Until the people have, by some solemn and authoritative act,
annulled or changed the established form, it is pinding upon them-
selves collectively as well as indlvidually; and no presumption, or
even ¥nowledge of thelr sentiments can warrant their representatives in

o\

a departure from it

| | |
he-jadges*—boﬁo-baeir

ht Constlmt‘on, whe:’e 1egislative

o
duty as fal 3
1n“‘vasigons o d b!een instigated by the major \roile of the ’commu‘ -
1ty —

"But it 1s not with a = view to i¥» Infractlons of the Con-
stitutlon only that the independence of the judges may be an essentlal
safeguard agalnst the effects of occasional 111 humors In the soclety.
These sometimes extend no farther than to the hjum;/ll of the privafse

rights of particular classes of eitizens by unjust and 1'1par’bha.l

laws. Here alsec the firmness of the judicial madgistracy 1s of vast



importance in mitigating the severity and operation of such laws

"considerate men of every description ought to prize whatever
willl tend to beget or fortify that temper in the courts: & no man

a spirit of

can be sure that he may not ksmzmmmx be tomorrow the vietim of in-
Jjustice by which he may be the gainer today. And every man must
now fleel that the inevitable tendency of such a spirit 1s to sap the
foundations of the public and private confidence, and to introduce in its
&= stead universal distrflst.”

I believe that no living man could write so damning an indictment

«-u.w] Blis Lutidnm miTlnne

of Monday's action of the UNSGedaSsatsy Supreme Court as the men who
concelved that court and defined its duties and established it under

the constitution, In every respect the Court

has violated the stern obligations laid upon it by the authors of the

Constitution, and in viclating them hae\ timnxiixeXs

gl
XAXREARAAZIREEKE B g
sl PR
R XX IR XEEXEREE. desecrated the @ instrument it was
A

to protect.

But when we speak of the Court in terms of Monday's decision, we
AL

Fralf - o ton b

for five disastrous years have prostrated themselves before the executive

£
speak only of six members of the Court---these

and legislative branches of the government, LRy AR
RS EERREREER There are two other members of that Court who did
not agree with the majority decislon---two members who have never
detto yniddacat &7
agreed with the majority in 1ts w our form of governmentedes.
~

1 Y i3 a2

[EEra Compedinelli / :
=2 - lWe can take mm&=seme comfort from the#r dissenting op-
inions if we look back upon cur history and M that the great

L
dissenters have always been the great justices, a?’d’ that their dissent-
ing opinions have always paved the way i‘or'\"ma,jority opinions of the

future.
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Justice Hugo Black, ™ iewx wrote of
the eleven convicted men in these terms: ""I;hey were not even charged
with saying anythlng or wr'lting' anything designed to overthrow the
government. . .;Gb 1s impossible to reconcile past decisions of the
ecourt with this majority opinion . . . No matter how it is worded,
this is a virulent form of prior ,‘censorship of speech and press,
which I believe the First Amendment forbids."

Justice Willlam 0. g'éuglas gecdared: "Not a single seditioMs act

1s charged 1in the indictment. To make .p lawful speech unlawful be-
cause two men conceive it, 1s to raise the law of conspiracy to
ap‘ﬁall-’lng proportions. That course 1s to make a radical break with
$he past and to vlolate one of the cardinal principles of our constitut-
lonal scheme.

"Never until today has anyone seriously thought that the ancient
1aw of conspiracy mm could Be constitutionally be used to turn speech
into seditions conduct. Yet that is precisely what 1s suggested. I
repéat that we deal here with speech al_oxie, not with speech plus acts
of sabotage or unlawful conduct.

"The act, as construed, requires the element of intent---that
those who teach the creed belleve in 1t. The crime then depends not
on what is taught, but on who teaches it. That is to make freedom
of speech turn not on what is said, but on the intent with which it is
said. Once we start down that road we enter territory dangerous to
the liberties of every citizen. We then start probing men's minds for
motive and purpose; they become entangled in the law not for what they
did, but for what they thought."

Nor are these two great justices alone in their condemnation of
Monday's Constituticnal betrayal. The New York Post, one of the most

(rrasolZd o
wiskeredy /antl -Communlst papers in the country, declared:
Py
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